GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT

Application No. 16019 of the Marjorie Merriweather Post Foundation
of the District of Columbia, pursuant to 11 DCMR 3107.2, for a
variance (Subsection 201.1) to allow additions to and modifications
of existing structures, new construction and modification of
certain conditions of previous Board orders governing the operation
of an approved museum in an R-1-A District at premises 4155 Linnean
Avenue, N.W. (Square 2245, Lot 800).

HEARING DATE: January 18, 1995
DECISION DATE: March 1, 1995
DISPOSITION: The Board GRANTED the application with conditions

by a vote of 4-0 (Susan Morgan Hinton, John G.
Parsons, Laura M. Richards and Craig Ellis to
grant; Angel F. Clarens not voting, having recused
himself)

FINAL DATE OF ORDER: October 26, 1995

RECONSIDERATION ORDER

The Board granted the application, subject to 19 conditions,
by its final order dated October 26, 1995. By letter dated
November 7, 1995, an opponent to the application (movant herein)
filed a motion for reconsideration of the Board's decision. The
movant assigns error to the Board's decision in three main
respects: (a) The Board applied an incorrect legal standard in
granting the use variance; (b) There 1is an inadequate factual
record to allow an increase in the operating hours or to allow
Sunday events, and (c) The Board did not give great weight to the
ANC's recommendation of no Sunday events.

A. The Undue Hardship Standard

The movant argued that this is a use variance case where the
applicant must show that it faces an undue hardship if the relief
is denied. The movant arqued that the Board erred in relying on
the will of Marjorie Merriweather Post to justify the use of the
property because to do so would amount to a self-created hardship
on the part of the applicant.

The movant also argued that in the case where the museum use
was initially granted, the applicant did not assert the terms of
the will as justification. Therefore, the Board should not rely on
the will in the subject case.
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The movant argued that the Board's initial grant of the appli-
cation does not automatically extend that use variance to future
applications for variance relief, nor does it modify the test that
applies in these applications.

The movant maintains that the Hillwood Museum enjoys vast
wealth and would not suffer undue hardship or a practical
difficulty if the variance relief were to be denied. In the
movant's view, it is simply the desire of the applicant to expand.
Expansion is not necessary. Thus the Board erred when it stated
that the use has been established and the proposed additions, new
construction and operating changes are necessary for the continued
viability of the Museum's use (BZA Order No. 16019, p. 21).

By letter dated November 17, 1995, counsel for the applicant
(respondent) filed a statement in opposition to the motion. On the
use variance issue, the applicant noted that in BZA Order No.
12297, as made permanent by BZA Order No. 13668, the Board granted
a use variance for the subject property to be used as the Hillwood
Museum. Contrary to the assertions made by the movant, a use
variance runs with the land. The applicant only needs to comply
with the conditions which also run with the land under the Court of
Appeals decision in National Black Child Development, Institute,
Inc. v. District of Columbia Board of Zoning Adjustment, 483 A.2d
687 (D.C. 1984). Therefore, Hillwood is not required to re-
establish the basis for granting the underlying use variance each
time a change in operating conditions is sought.

The respondent asserts that in the subject application, it
sought changes to certain operating conditions that have become too
restrictive given the demands of operating a public, nonprofit
museum in the 1990s. The conditions originally included in the
Board's 1977 order were added to ensure that its grant of the use
variance met the third part of the variance test - that there would
be no harm to the public or zone plan. Accordingly, in modifying
these conditions pursuant to National Black Child Development, the
applicant needs to address only the third part of the variance test
regarding impact. The first two parts of the test were satisfied
in the original order granting the use variance to allow the
operation of a museum on the site.

The respondent maintains that the movant's legal argument has
been specifically raised and rejected by the Board at the hearing.
The motion presents no additional reasons for the Board to
reconsider its ruling on the legal standard governing its decision
regarding the Hillwood.

(B) The Factual Record

The movant maintains that the factual record does not support
the Board's conclusion that the museum's application satisfied the
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"undue hardship" burden as it relates to an increase in the hours
of operation and the allowance of Sunday events. The applicant
only showed a preference for more hours and the ability to serve
more people. There was no evidence to demonstrate that the museum
needed these changes for financial reasons in order to continue
operating. She further arqued that there is evidence that the
Hillwood's immediate neighbors oppose the request to hold events
for 100 people on Sundays. Neither the Department of Public Works
nor the museum's traffic consultant seriously considered or studied
the potential impact of weekend traffic during Sunday events.

Finally, the movant argued that because the Board approved the
Levine School application after granting the variance in Hillwood,
the Board should reconsider its decision in the instant case. The
movant believes that the two institutions operating in such close

proximity to one another will have an adverse affect on the
community.

The respondent stated that the changes requested in this
application are based on the museum's long history of operation
under the current restrictions. These years of experience combined
with the long-range plan have provided a strong and well-reasoned
basis for the requested changes. It was also noted that Hillwood
substantially modified several of +the initially requested
conditions to address community concerns.

With regard to Sunday events, the respondent made note of the
movant's argument that there is no factual support for finding that
Sunday events will not have an adverse impact on the zone plan. 1In
response to this position, the respondent stated that the current
BZA conditions do not prohibit Sunday functions. Under the
original conditions, Hillwood is permitted to operate on Saturdays
and Sundays as long as it is only open a total of five (5) days a
week. Thus, the change was not requested to permit use of the
museum on Sundays since that was already allowed. Hillwood is
essentially seeking to expand the number of days during the week
that the museum may operate. The Board's order addresses the
rationale for Sunday events (Finding No. 7), the screening of the
site to mitigate any impacts (Finding No. 5), and traffic and
parking concerns (Finding Nos. 11, 12, 13, 14 and 15). The Board
also found that the matter of right development would have far
greater impacts than the museum use (Finding No. 17). The Board
also specifically conditioned the Sunday events to minimize any
impacts. Therefore, the respondent argued that the Board need not
reconsider its decision on this issue.

(C) Great Weight to the ANC

The moving party argued that the Board failed to give '"great
weight" to the ANC's recommendation that no events should be
permitted on Sundays. She stated that the ANC proposed the
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following condition related to the museum's request for increased
hours of operation:

"The museum shall be made available to the public no more
than five days a week, retaining the present schedule of
Tuesday through Saturday."

She stated that the Board failed to discuss with specificity its
rationale for rejecting the ANC's recommendation that the museum
should be closed to the public on Sundays.

The respondent stated that the Board carefully considered the
ANC's recommendation and the opposition of the movant as well. The
Board addressed those concerns by crafting conditions designed to

minimize any impacts from Sunday events. For example, Condition
No. 9 allows for four Sunday afternoon events in the first year
with one additional event being added yearly. Condition No. 10

limited the number of persons who can attend Sunday events to 100.
Condition No. 6 requires all parking to be on the premises and
Condition No. 13 prohibits amplified outdoor concerts. The respon-
dent stated that all of these conditions serve to mitigate any
adverse impacts on the area. Therefore, the Board addressed the
ANC's concerns by adequately conditioning Sunday events.

(D) Impact on the Community vs. Viability of the Museum

The movant maintains that the museum will be viable without
the Sunday events, but allowing the Sunday events will impair the
zone plan by destroying the residential character of the neigh-
borhood. She noted that the Hillwood can come back to the Board at
a later date once it has held special events while the Levine
School is operating and impacts can be assessed. Then the museum
might be able to assert with particularity the demand for such
events and the neighborhood will have had experience with the
manner in which the museum has conducted its increased operations.

The respondent is of the view that the need for the opera-
tional changes has been established and the Board's conditions will
limit the impact on the neighborhood.

The Board's Analysis

The Board has considered the record in the application, its
final order, the motion for reconsideration and the response. 1In
reviewing the order in this case, the Board notes that Condition
No. 1 provides as follows: "Use of the property is subject to the
terms of the previous owner's will which requires that the museum

operate at the site.” The Board concludes that the motion for
reconsideration is based in part on this finding which addresses
the basis for use of the site. The Board concludes that in

analyzing the subject application, its focus was not on establish-
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ing the underlying museum use. It is the Board's view that this
use was previously established with a wuse variance in BZA
Application No. 12297 and 13668. The Board viewed the instant

application as one where a long-standing use seeks changes in its
operations rather than one where a new use is being sought. The
Board concludes that it is unnecessary to consider the museum as if
it were a new use because the previously approved use variance runs
with the land. The Board finds that evidence of the will was not
introduced at the hearing in this application and that the finding
related to the will is erroneous. However, because the Board had
a separate and adequate basis (addressed below) for granting the
application, it considers Finding of Fact No. 1 to be harmless
error.

In deciding the subject application on the issues raised in
the motion, the Board considered all of the evidence submitted by
the applicant and opposing parties on extended operations and
Sunday events. The Board determined that the applicant estab-
lished hardship by demonstrating that it is unable to meet the
growing public demand for the facility and that it needs to make
changes to comply with the Americans with Disabilities Act. The
Board concludes that it carefully crafted specific conditions to
address the concerns of opposing parties and limit the impact of
the expanded use on the community. The Board finds that while the
movant continues to oppose the application, she alleges no error
that would warrant reconsideration by this Board. Therefore, the
motion for reconsideration is DENIED.

VOTE: 4-0 (John G. Parsons, Susan Morgan Hinton and Laura M.
Richards to deny; Craig Ellis to deny by absentee
vote; Angel F. Clarens not voting, having recused
himself).

DECISION DATE: December 6, 1995

BY ORDER OF THE D.C. BOARD OF ZONING A NT
1
ATTESTED BY: ¢

Madeliene H. Dobbins
Director

JUN 26 199

Final Date of Order:

UNDER 11 DCMR 3103.1, "NO DECISION OR ORDER OF THE BOARD SHALL TAKE
EFFECT UNTIL TEN DAYS AFTER HAVING BECOME FINAL PURSUANT TO THE
SUPPLEMENTAL RULES OF PRACTICE AND PROCEDURE BEFORE THE BOARD OF
ZONING ADJUSTMENT."
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GOVERNMENT OF THE DISTRICT OF COLUMEBIA
BOARD OF ZONING ADJUISTMENT

BZA APPLICATION NO. 16019

As Director of the Board of Zoning Ad ustment I hereby
certify and attest to the fact that on Uk

a copy of the order entered on that date in this matter was mailed
postage prepaid to each party who appeared and participated in the
public hearing concerning this matter, and who is listed below:

Whayne S. Quin, Esquire Tersh Boasberg, Esquire
Wilkes, Artis, Hedrick and Lane Boasberg. Coughlin & Watson
1666 K Street, N.W., Suite 1100 1233 20th Street, N.W., Ste.206
Washington, D.C. 20006 Washington, D.C. 20036
Frederick J. Fisher Chris Dougherty

4155 Linnean Avenue, N.W. 2957 Tilden Street, N.W.
Washington, D.C. 20008 Washington, D.C. 20008
Jody R. Olmer Margot Wilson

2700 Upton Street, N.W. 2510 Upton Street, N.W.
Washington, D.C. 20008 Washington, D.C. 20008
Grace Moe Margaret Miller

4700 Connecticut Avenue, N.W. 4101 Linnean Avenue, N.W.
Washington, D.C. 20008 Washington, D.C. 20008
Bernard Koteen Anthony Knight

2604 Tilden Place, N.W. 1620 Bolton Street
Washington, D.C. 20008 Baltimore, Maryland 21217

Scott Strauss, Chairperson

Advisory Neighborhood Commission 3F
3400 International Drive, N.W.
Suite 2J21

Washington, D.C. 20008

Stephen Paterson Belcher
2935 Tilden Street, N.W.
Washington, D.C. 20008

ol L3

MADELIENE H. DOBBINS
Director

DATE : JUN 2 6 1997




